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STUDENT  DISTRIBUTION 
OF  NONSCHOOL-SPONSORED  LITERATURE 

Robert  E.  Phay  and  George  T.  Rogister,  Jr. 


The  United  States  Supreme  Court  in  Tinker  v.  Des 
Moines  Independent  Community  School  District1  ruled 
that  the  federal  Constitution  guarantees  the  right  to 
free  speech  and  expression  to  students  in  school.  The 
First  and  Fourteenth  Amendments  guarantee  students 
the  right  to  distribute  literature  that  is  unpopular  and 
offensive  to  some  or  even  most  people,  but  this  right 
is  not  absolute.  School  officials  may  limit  distribution 
of  materials  because  of  their  content.  Schools  can 
prohibit  materials  that  are  obscene  or  libelous  or  con- 
tain "fighting  words"  or  are  "directed  to  inciting  or 
producing  imminent  lavless  action  and  .  .  .  likely  to 
incite  or  produce  such  action."  This  article  discusses 
each  of  these  exceptions  to  protected  First  Amend- 
ment speech  and  how  the  courts  have  applied  them  in 
cases  in  which  schools  have  sought  to  limit  distribu- 
tion of  written  materials  on  the  basis  of  these  excep- 
tions. 

I.    Obscenity 

It  is  clear  that  obscene  material  is  not  protected 
by  the  First  Amendment,  and  its  distribution  can  there- 
fore be  prohibited.2  The  problem  is  to  define  what  is 
obscene  and  what  modifications,  if  any,  should  be 
made  to  the  general  legal  definition  of  obscenity  when 
applied  to  literature  distributed  on  school  grounds. 
The  difficulty  of  making  this  definition  has  left  the 
courts  and  school  officials  faced  with  what  Justice 
Harlan  called  "the  intractable  obscenity  problem."3 

The  Supreme  Court's  most  recent  attempt  to  define 
obscenity  was  in  the  1973  decision  of  Miller  v.  Cali- 
fornia.4 It  said  the  basic  guidelines  for  determining 
whether  literature  is  obscene  are: 


1.  393  U.S.  503(1969). 

2.  Miller  v.  California,  413  U.S.  15.  23  (1973). 

3.  Interstate   Circuit  Inc.  v.  Dallas,  390  U.S.  676.  704 
.     (1968)  (concurring  and  dissenting  opinion). 

4.  413  U.S.  15(1973). 


(a)  whether  "the  average  person,  applying  con- 
temporary community  standards"  would  find  that 
the  work,  taken  as  a  whole,  appeals  to  the  prurient 
interest,  .  .  . 

(b)  whether  the  work  depicts  or  describes,  in  a 
patently  offensive  way,  sexual  conduct  specifically 
defined  by  applicable  state  law;  and 

(c)  whether  the  work,  taken  as  a  whole,  lacks 
serious  literary,  artistic,  political  or  scientific 
value.5 

In  1974  the  Court  refined  the  Miller  definition  in 
Jenkins  v.  Georgia6  by  clarifying  the  reach  of  the 
"contemporary  community  standards"  language.  Em- 
phasizing that  under  Miller  the  First  Amendment  does 
not  require  juries  to  apply  hypothetical  national  or 
even  statewide  community  standards,  the  Court  said 
that  Miller  permitted  "juries  to  rely  on  the  understand- 
ing of  the  community  from  which  they  came  as  to  con- 
temporary standards.  ..."  Thus  states  have  consider- 
able latitude  in  framing  statutes  and  regulations  under 
the  Miiier  decision,  and  the  obscenity  standard  may 
vary  from  jurisdiction  to  jurisdiction.  However,  the 
Court  made  it  clear  that  the  Afiiier  definition  requires 
as  a  minimum  that  the  materials  complained  of  "depict 
or  describe  patently  offensive  'hard  core'  sexual  con- 
duct. .  .  ."  Juries  do  not  have  "unbridled  discretion 
in  determining  what  is  'patently  offensive,'  "  and 
their  decisions  are  subject  to  independent  review  by 
appellate  courts  to  ensure  that  First  Amendment  rights 
have  been  protected. 

The  question  that  has  confronted  courts  wnen  judg- 
ing school  limitations  on  student  distribution  of  al- 
legedly obscene  material  has  been  whether  the  special 
educational  environment  on  a  school  campus  justifies 
a  less  stringent  standard  for  testing  obscenity.     In 

5.  id.  at  24. 

6.  94  S.Ct.  2750(1974). 


School  Law  Bulletin 


trying  to  resolve  this  issue,  the  courts  have  distin- 
guished between  college  students,  most  of  whom  are 
legally  adults,  and  high  school  students,  most  of  whom 
are  minors. 

A.  College  Students.  Papish  v.  The  Board  of  Cu- 
rators of  the  University  of  Missouri7  concerned  the 
constitutionality  of  the  university's  expulsion  of  a 
student  because  she  had  distributed  on  campus  a 
newspaper  containing  a  cartoon  (captioned  "With  Lib- 
erty and  Justice  For  All")  showing  a  policeman  raping 
the  Statue  of  Liberty  and  the  Goddess  of  Justice  and 
an  article  entitled  "Motherfucker  Acquitted."  After 
exhausting  administrative  procedures,  the  student  ap- 
pealed to  the  federal  courts.  The  district  court  ruled 
that  the  publication  was  obscene  and  therefore  the 
university  had  not  invaded  protected  First  Amendment 
freedoms  in  stopping  distribution  and  expelling  the 
student.  The  court  of  appeals  affirmed  on  different 
grounds.  It  recognized  that  the  publication  was  not 
obscene  and  could  have  been  distributed  in  the  com- 
munity at  large,  but  it  found  that  on  campus  freedom 
of  expression  could  properly  be  subordinated  to  other 
interests  such  as  "conventions  of  decency  in  the  use 
and  display  of  language  and  pictures"  and  concluded 
that  the  Constitution  does  not  compel  the  university 
to  allow  such  publications  to  be  publicly  sold  or  dis- 
tributed on  the  campus. 

The  Supreme  Court  reversed,  relying  on  Weaiy  v. 
James,8  in  which  the  Court  held  that  its  precedents 
"leave  no  room  for  the  view  that,  because  of  the  ac- 
knowledged need  for  order,  First  Amendment  protec- 
tions should  apply  with  less  force  on  college  cam- 
puses than  in  the  community  at  large."  In  Papish  the 
Court  concluded: 

We  think  Healy  makes  it  clear  that  the  mere  dis- 
semination of  ideas— no  matter  how  offensive  to 
good  taste-on  a  state  university  campus  may  not 
be  shut  off  in  the  name  alone  of  "conventions  of 
decency."  Other  recent  precedents  of  this  Court 
make  it  equally  clear  that  neither  the  political  car- 
toon nor  the  headline  story  involved  in  this  case 
can  be  labeled  as  constitutionally  obscene  or  other- 
wise unprotected.9 

The  Papish  decision  applied  the  legal  definition 
of  obscenity  in  judging  censorship  by  college  admin- 
istrators of  allegedly  obscene  materials  and  concluded 
that  "...  the  First  Amendment  leaves  no  room  for  the 
operation  of  a  dual  standard  in  the  academic  communi- 
ty with  respect  to  the  content  of  speech  .  .  .  ." 


The  Fourth  Circuit  Court  of  Appeals,  in  a  recent 
case  from  East  Carolina  University,  expressly  fol- 
lowed the  Supreme  Court's  decisions  in  Papish  and 
Healy.10  In  this  case  two  students  were  expelled  after 
the  campus  newspaper  published  a  letter  that  criti- 
cized the  university's  dormitory  policy  and  ended  with 
a  "four  letter"  vulgarity  referring  to  Chancellor  Leo 
Jenkins.  The  court  found  that  the  students  had  been 
expelled  merely  because  the  vulgar  reference  to  the 
chancellor  was  "offensive  to  good  taste."  The  uni- 
versity was  ordered  to  expunge  the  disciplinary  action 
from  the  students'  records  and  allow  them  to  continue 
their  education  if  they  were  academically  eligible. 
The  court  pointed  out  that  college  students  enjoy 
First  Amendment  rights  coextensive  with  those  of 
other  adults  in  the  community.  The  vulgar  reference 
was  not  legally  obscene,  and  the  fact  that  it  was 
"offensive  to  good  taste"  did  not  justify  the  univer- 
sity's abridging  students'  free  speech. 

These  cases  make  it  clear  that  on  the  college  cam- 
pus state  laws  and  school  regulations  dealing  with 
the  distribution  of  obscene  literature  must  be  measured 
by  the  constitutional  standards  set  out  in  Miller. 

B.  High  School  Students.  The  Papish  decision, 
however,  did  not  settle  the  question  of  whether  the 
Miller  standard  for  testing  obscenity  applies  with  full 
force  on  the  high  school  campus.  In  a  1968  case, 
Ginsberg  v.  New  York"  the  Supreme  Court  said  that 
it  had  long  recognized  that  "...  even  where  there  is 
an  invasion  of  protected  freedoms  'the  power  of  the 
state  to  control  the  conduct  of  children  reaches  be- 
yond the  scope  of  its  authority  over  adults  ....'" 
In  that  case  the  Court  upheld  the  constitutionality  of 
a  New  York  statute  that  provided  a  different  standard 
for  testing  the  obscene  nature  of  materials  distributed 
to  minors.  A  variable  standard  for  obscenity  that 
takes  into  consideration  the  age  and  maturity  of  the 
children  to  whom  the  materials  were  directed  was  not 
found  to  violate  the  First  Amendment.  Relying  on  the 
Ginsberg  decision,  the  lower  courts  have  generally 
recognized  that  "[i]n  the  secondary  school  setting 
first  amendment  rights  are  not  coextensive  with  those 
of  adults"  and  "may  be  modified  or  curtailed  by  school 
regulations  'reasonably  designed  to  adjust  these  rights 
to  the  needs  of  the  school  environment.'  "12 

Even  with  the  acceptance  of  more  limited  First 
Amendment  rights  for  high  school  students,  allowing 
a  different  standard  for  obscenity  based  on  age  and 


410  U.S.  667  (1973). 
408  U.S.  169  (1972). 
410  U.S.  at  670. 


10.  Thonen  v.  Jenkins,  491  F.2d  722  (4th  Cir.  1973). 

11.  390  U.S.  629  (1968). 

12.  Baughman  v.  Freienmuth,  478  F.2d  1345,   1348  (4th 
Cir.  1973). 
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maturity,  the  cases  dealing  with  distribution  of  al- 
legedly obscene  materials  on  high  school  campuses 
have  applied  tests  that  are  very  close  to  the  Supreme 
Court  standards.  In  the  most  recent  of  these  cases, 
Jacobs  v.  Board  ol  School  Commissioners,"  the  pub- 
lication involved  contained  what  the  court  described 
as  "[a]  few  earthy  words  relating  to  bodily  functions 
and  sexual  intercourse.  ..."  In  that  case  the  Seventh 
Circuit  Court  of  Appeals  applied  the  test  for  obscenity 
established  in  Miller  and  concluded  that  even  when 
"[mjaking  the  widest  conceivable  allowances  for  dif- 
ferences between  adults  and  high  school  students  with 
respect  to  perception,  maturity,  or  sensitivity,  the 
material  .  .  .  could  not  be  said  to  fulfill  the  Miller 
definition  of  obscenity."  The  Jacobs  court  also  ob- 
served that  the  challenged  school  regulation  prohibit- 
ing distribution  on  campus  of  literature  "obscene  as 
to  minors"  lacked  specific  definitions  of  the  sexual 
conduct  that  the  regulation  forbade  to  be  described  or 
depicted  and  that  such  regulations  would  be  valid 
under  Miller  only  if  they  were  specific.14 

The  application  of  a  variable  obscenity  standard 
was  examined  in  the  1972  decision  of  Koppell  v.  Le- 
vine.15  In  this  case,  high  school  students  challenged 
a  principal's  impoundment  of  the  school  literary  maga- 
zine because  he  found  it  obscene.  The  court  reviewed 
the  allegedly  obscene  materials  under  the  same  New 
York  "variable  obscenity"  statute  that  the  Supreme 
Court  had  approved  in  Ginsberg.  The  court  found  noth- 
ing in  the  student  publication  that  was  "obscene  as  to 
minors."  In  explaining  the  application  of  the  concept 
of  variable  obscenity,  it  said: 

The  definition  of  obscenity  .  .  .  may  vary  according 
to  the  group  to  whom  material  is  directed  or  from 
whom  it  is  withheld.    Even  regarding  minors,  how- 


13.  490  F.2d  601,  609  (7th  Cir.  1973),  vacated  as  moot, 
43   U.S.L.W.  4238  (U.S.  Feb.  18,  1975). 

14.  Other  cases  have  also  applied  the  prevailing  legal 
definition  of  obscenity  in  ruling  that  student  publications 
were  not  obscene.  See,  e.g.,  Fujishima  v.  Board  of  Educ, 
460  F.2d  1355,  1359  (7th  Cir.  1972);  Vail  v.  Board  of  Educ, 
354  F.  Supp.  592,  599  (D.N.H.  1973).  The  one  exception  to 
this  general  statement  is  "baker  v.  Downey  City  Bd.  of 
Educ,  307  F.  Supp.  517.  (C.  D.  Cal.  1969).  In  that  case 
the  federal  district  court  stated:  "Neither  pornography' 
nor  obscenity'  as  defined  by  law  need  be  established  to 
constitute  a  violation  of  .  .  .  rules  against  profanity  or 
vulgarity.  .  .  .  Plaintiff's  First  Amendment  rights  to  free 
speech  do  not  require  the  suspension  of  decency  in  the  ex- 
pression of  their  views  and  ideas.  .  .  ."  Id.  'at  526-27.  In 
light  of  the  Supreme  Court's  decision  in  Papish  it  is  un- 
likely that  the  "decency"  standard  used  in  Baker  would 
receive  support  today  in  the  federal  courts. 

15.  347  F.  Supp.  456  (E.D.N.Y.  1972). 


ever,  constitutionally  permissible  censorship  must 
be  premised  on  a  rational  finding  of  harmfulness  to 
the  group  in  question.16 

The  Supreme  Court's  recent  decisions  on  obscenity 
seem  to  reaffirm  the  Court's  acceptance  of  the  concept 
of  variable  obscenity,  but  variable  obscenity  is  not  a 
license  to  the  states  to  abridge  the  First  Amendment 
rights  of  high  school  students  because  the  mode  or 
content  of  their  expression  violated  the  "conventions 
of  decency."  The  New  York  statute  approved  in  Gins- 
berg mirrored  to  a  great  degree  the  then  extant  legal 
definition  of  obscenity  for  adults."  The  Seventh  Cir- 
cuit in  Jacobs  implies  that  even  with  a  differential 
standard  of  obscenity  based  on  age  and  maturity,  the 
basic  tests  of  the  Miller  definition  must  be  met.18  In 
Cinecom  Theaters  Midwest  States,  Inc.  v.  City  ot 
Fort  Wayne,19  a  case  dealing  with  the  concept  of  vari- 
able obscenity  in  the  context  of  a  city's  ordinance 
power,  the  Seventh  Circuit  stated: 

...  [A]  city  may  not,  consonant  with  the  First 
Amendment,  go  beyond  the  limitations  inherent  in 
the  concept  of  variable  obscenity  in  regulating  the 
dissemination  to  juveniles  of  "objectionable"  ma- 
terials. .  .  .  Although  society  is  free  to  express  its 
special  concern  for  its  children  in  a  variety  of 
regulatory  schemes,  it  may  not  excise  a  child's 
constitutional  prerogatives  under  the  guise  of  pro- 
tecting his  interest.20 

C.  Inconsistency  Doctrine.  Measuring  allegedly  ob- 
scene material  against  a  legal  definition  of  obscenity 
has  not  been  the  courts'  only  method  of  scrutinizing 
the  attempts  by  school  officials  to  restrain  distribu- 
tion of  nonschool  materials  because  of  their  content. 
The  "inconsistency  doctrine"  is  also  important  in 
cases  involving  both  college  and  high  school  stu- 
dents. Several  cases  have  held  that  the  materials  to 
which  school  officials  objected  could  not  be  forbidden 

16.  Id.  at  458-59. 

17.  Ginsberg  v.  New  York.  390  U.S.  629.  635  (1968).  For 
a  typical  state  statute,  see  N.C.  Gen.  Stat.  §  14-190.10 
(1974).  This  statute  makes  it  a  misdemeanor  to  dissemi- 
nate "sexually  oriented"  materials  to  minors.  The  variable 
standard  for  testing  obscenity  in  this  statute  closely  paral- 
lels the  Miller  definition  of  obscenity. 

18.  The  courts  have  not  been  faced  with  the  question  of 
whether  there  would  be  a  difference  in  the  standards  for 
testing  obscenity  for  students  below  the  high  school  age. 
The  Seventh  Circuit  in  Jacobs,  however,  noted  that  its 
decisions  did  not  answer  that  question  and  that  the  decision 
did  not  foreclose  consideration  of  this  question  on  the  mer- 
its.   490  F.2dat610. 

19.  493  F.2d  1297  (7th  Cir.  1973). 

20.  Id.  at  1302. 
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because  the  same  objectionable  language  was  also 
found  in  the  school's  library,  in  readings  assigned  by 
teachers  for  classwork,  or  in  publications  available  to 
students  on  campus  through  student  stores  or  news- 
stands. 

In  Vought  v.  Van  Buren  Public  Schools,21  the  ex- 
pulsion of  a  student  was  based  on  his  possession  of  a 
"24  page  tabloid-type"  publication  that  contained  the 
word  "fuck."  The  officials  said  that  the  student  had 
violated  a  school  regulation  prohibiting  the  posses- 
sion of  obscene  literature.  The  evidence  in  the  case 
showed  that  the  same  word  appeared  in  J.  D.  Salin- 
ger's The  Catcher  in  the  Rye  and  in  an  article  in  Har- 
per's Magazine,  both  of  which  had  been  assigned  in 
the  school  as  classwork.  The  court  found  the  incon- 
sistency to  be  "so  inherently  unfair  as  to  be  arbitrary 
and  unreasonable, "  constituting  a  denial  of  due  proc- 
ess, and  thereupon  ordered  that  the  expelled  student 
be  reinstated  to  school.  The  "inconsistency  doctrine" 
thus  represents  a  major  obstacle  for  school  officials 
who  attempt  to  limit  the  use  of  "profane  and  vulgar" 
language  because  of  the  large  number  of  books,  maga- 
zines, and  pamphlets  containing  such  language  that 
are  found  in  college  and  high  school  libraries  and 
bookstores." 


II.  Libel 

Libel,  which  is  written  or  printed  defamation,  is 
unprotected  by  the  First  Amendment.23  No  court  de- 
cision was  found  in  which  a  school  attempted  to  just- 
ify a  prohibition  of  distributing  literature  because  the 
literature  contained  libel.  Only  in  the  dicta  of  lower 
courts  has  this  traditional  exception  to  the  First 
Amendment  with  respect  to  student  publications  been 
recognized  as  a  basis  for  limiting  student  distribu- 
tion.24 It  also  should  be  noted  that  the  general  stand- 
ard for  libel  is  modified  in  the  school  context.  The 
tort  of  libel  is  usually  found  when  a  false  statement 
concerning   another  person  has  been  published  that 


21.  306  F.  Supp.  1388  (E.D.  Mich.  1969). 

22.  For  other  cases  applying  the  "inconsistency  doc- 
trine," see  Scoville  v.  Board  of  Educ,  425  F.2d  10,  14 
(7th  Cir.  1970);  Sullivan  v.  Houston  Ind.  Sch.  Dist.,  333 
F.  Supp.  1149,  1165-1167  (S.D.  Tex.  1971),  supplementary 
injunctions  vacated  on  other  grounds,  475  F.2d  1071  (5th 
Cir.  1973);  and  Channing  Club  v.  Board  of  Regents,  317  F. 
Supp.  689  (N.D.  Tex.  1970). 

23.  See  New  York  Times  v.  Sullivan,  376  U.S.  254,  268 
(1964). 

24.  See  Shanley  v.  Northeast  Ind.  Sch.  Dist.,  462  F.2d 
960,  971  (5th  Cir.  1972);  Fujishima  v.  Board  of  Educ,  460 
F.2d  1355,  1359  (7th  Cir.  1972). 


brings  hatred,  disgrace,  ridicule,  or  contempt  on  that 
person  and  results  in  damage.  The  standard  for  judg- 
ing alleged  libel  of  school  officials,  however,  is  high- 
er. The  Supreme  Court  in  New  York  Times  v.  Sulli- 
van" held  that  the  Constitution  requires  a  public  of- 
ficial to  show  that  the  statement  was  made  with  "ac- 
tual malice"  before  recovery  is  available  for  a  "de- 
famatory falsehood  relating  to  his  official  conduct," 
The  Fourth  Circuit  Court  of  Appeals26  recently  indi- 
cated that  this  standard  was  applicable  for  libel  of  a 
school  official 

One  possible  way  to  deal  with  student  distribution 
of  allegedly  libelous  materials  is  for  schools  to  pro- 
hibit what  they  consider  to  be  libel  only  when  there  is 
a  possibility  that  the  school  itself  will  be  liable 
under  state  libel  laws.  In  situations  in  which  libel 
would  injure  individual  school  officials  or  other  citi- 
zens, the  libeled  person  could  rely  on  the  civil  remedy 
and  sue  the  student  responsible.27 


III.  Criticism  of  School  Officials  and  Advocacy 
of  Violation  of  School  Rules 

The  test  to  determine  whether  a  student  publication 
that  criticizes  school  officials  or  advocates  violation 
of  school  rules  can  be  prohibited  is  the  Tinker  v.  Des 
Moines  Independent  Community  School  District28  test 
of  whether  the  publication  is  likely  substantially  and 
materially  to  disrupt  school  operations.  The  critical 
question  is  when  does  a  publication  that  is  critical 
of  school  officials  or  advocates  violating  school  rules 
lose  its  protection  because  it  is  likely  to  create  a 
substantial  disruption.  The  Supreme  Court  decision 
in  Healy  v.  James,29  which  involved  the  refusal  by  a 
college  to  recognize  a  student  organization,  helps 
answer  that  question: 

The  critical  line  heretofore  drawn  for  determining 
the  permissibility  of  regulation  is  the  line  between 
mere  advocacy  and  advocacy  "directed  to  inciting 
or  producing  imminent  lawless  action  and  .  .  . 
likely  to  incite  or  produce  such  action."  Branden- 
burg v.  Ohio,  395  U.S.  444.  (1969)  .... 


25.  376  U.S.  254(1964). 

26.  Baughman  v.  Freienmuth,  478  F.2d  1345,  1351  (4th 
Cir.  1973).  See  also,  Trujillo  v.  Love,  322  F.  Supp.  1266, 
1271  (D.  Colo.  1971). 

27.  See  Nahmod,  Beyond  Tinker:  The  High  School  As 
an  Educational  Public  Forum,  5  Harv.  Civ.  Rights  Civ. 
Lib.  L.  Rev.  278,  290-91  (1970).  i 

28.  393  U.S.  503  (1969). 

29.  408  U.S.  169  (1972). 
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In  the  context  of  the  "special  characteristics 
of  the  school  environment,"  the  power  of  the  gov- 
ernment to  prohibit  "lawless  action"  is  not  limited 
to  acts  of  a  criminal  nature.  Also  prohibitable  are 
actions  which  "materially  and  substantially  dis- 
rupt the  work  and  discipline  of  the  school."30 

It  is  significant  that  in  Healy  the  Court  linked  the 
"reasonable  forecast"  language  of  Tinker  to  the  test 
set  out  in  Brandenburg31  that  "advocacy  'directed  to 
inciting  imminently  lawless  action  and  .  .  .  likely  to 
incite  or  produce  such  actions'  "  can  be  prohibited. 
This  gives  added  weight  to  those  lower  court  deci- 
sions that  have  ruled  that  mere  criticism  of  school 
officials  or  advocacy  of  disruption  is  insufficient  to 
support  a  reasonable  forecast  of  disruption.  In  Sco- 
ville  v.  Board  of  Education,32  the  student  publication 
criticized  the  school  policies  and  administrators 
severely  and  advocated  that  students  either  refuse  to 
accept  or  destroy  written  materials  distributed  by  the 
school.  In  that  case,  the  district  court  found  no  evi- 
dence of  actual  disruption  and  concluded  that  the 
criticism  and  advocacy  were  insufficient  to  support  a 
forecast  of  substantial  disruption.  In  a  New  York 
case  decided  by  the  State  Commissioner  of  Education, 
students  were  suspended  for  distributing  an  article 
advising  incoming  students  to  learn  to  steal  passes, 
to  forge  teachers'  signatures,  to  lie,  and  to  sign  their 
absence-excuse  cards,  in  order  to  "make  your  stay 
more  pleasurable  and  to  drive  the  administration 
crazy."33  The  Commissioner  found  that  the  article 
was  satire,  protected  by  the  First  Amendment.  There 
was  no  evidence  presented  that  the  article  had  in- 
fluenced any  students  to  do  or  to  attempt  the  acts 
suggested.34 


IV.  "Fighting"  Words 

It  has  long  been  recognized  that  insulting  or  "fight- 
ing" words,  "the  very  utterance  of  which  inflict  in- 
jury   or   tend   to  incite   an  immediate   breach  of  the 


peace,"  are  not  protected  by  the  First  Amendment 
guarantee  of  free  speech.35  Although  no  case  was 
found  that  dealt  directly  with  student  distribution  of 
materials  alleged  to  come  within  the  fighting- words 
exception,  it  seems  certain  that  such  an  exception 
does  apply  in  the  school  context  and  is  closely  re- 
lated to  the  Tinker  disruption  standard. 

In  a  New  Jersey  case,  the  Commissioner  of  Edu- 
cation found  a  school  regulation  totally  prohibiting 
any  student  distribution  on  campus  to  be  overbroad 
and  therefore,  unconstitutional: 

It  is  beyond  argument,  however,  that  so  called 
"hate  literature"  which  scurriously  attacks  ethnic, 
religious  and  racial  groups,  other  irresponsible 
publications  aimed  at  creating  hostility  and  vio- 
lence, .  .  .  and  similar  materials  are  not  suitable 
for  distribution  in  schools.  Such  materials  can  be 
banned  without  restricting  other  kinds  of  leaflets 
by  the  application  of  carefully  designed  criteria 
for  making  such  judgments.36 

The  fighting-words  exception  has  not  been  expressly 
applied  in  school  distribution  cases,  but  it  has  been 
accepted  in  a  recent  case  involving  student  symbolic 
speech.  In  a  Florida  desegregation  case,37  the  fed- 
eral district  court  found  that  white  students  in  a  pre- 
dominantly white  high  school  wore  replicas  of  the 
Confederate  battle  flag  for  the  purpose  of  offending, 
irritating,  and  provoking  black  students.  The  court 
concluded  that  where  the  use  of  a  symbol  had  resulted 
in  "violence  and  disruption  at  school,  and  the  ten- 
sions surrounding  the  symbols  had  not  subsided,"  the 
wearing  and  displaying  of  the  flag  should  be  prohibit- 
ed. Although  relying  on  the  evidence  of  disruption  to 
justify  its  order  that  the  school  and  its  students  dis- 
continue using  the  Confederate  battle  flag  as  a  school 
symbol,  the  court  pointed  out  that  in  a  situation  like 
this,  in  which  the  actual  purpose  of  using  the  symbol 
was  to  provoke  and  anger  black  students,  the  symbol 
was  analogous  to  unprotected  "fighting"  words  and 
could  be  prohibited.38 


30.  Id.  at 

31.  395  U.S.  444,  447  (1969). 

32.  425  F.2d  10  (7th  Cir.  1970). 

33.  Matter  of  Brocinio.  11  N.Y.  Ed.  Rpt.  204  (1972). 

34.  In  light  of  Healy,  the  Sixth  Circuit's  decision  in  the 
Norton  case  that  was  discussed  earlier  is  questionable.  It 
is  doubtful  whether  the  testimony  of  school  officials  in 
Norton  that  they  "feared"  that  the  student  publication  ad- 
vocating student  disruption  of  school  activities  "could 
conceivably"  cause  campus  disorder  was  enough  to  support 
a  conclusion  that  distribution  of  the  literature  was  "likely 
to  incite  or  produce  such  action." 


35.  Chaplinsky  v.  New  Hampshire,  315  U.S.  568  (1942). 

36.  Goodman  v.  South  Orange-Maplewood  Bd.  of  Ed., 
N.J.  Comm'r  of  Ed.  (June  18,  1969). 

37.  Augustus  v.  School  Bd.  of  Escambia  County,  361  F. 
Supp.  383  (N.D.  Fla.  1973). 

38.  See  also,  Smith  v.  St.  Tammany  Parish  Sch.  Bd., 
316  F.  Supp.  1174  (E.D.  La.  1970),  affd,  448  F.2d  414  (5th 
Cir.  1971),  in  which  the  court-ordered  desegregation  plan 
prohibited  a  school  from  displaying  a  Confederate  flag.  The 
court  held  that  the  school  had  no  constitutional  right  to 
display  this  or  other  such  symbols  when  the  symbols  are 
an  affront  to  others. 
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Conclusion 

The  court  decisions  just  reviewed  clearly  show 
that  the  authority  once  held  by  school  authorities 
over  the  content  of  student  distributed  nonschool 
literature  has  been  reduced.  It  is  important  to  recog- 
nize, however,  that  school  authorities  have  not  been 
hamstrung  by  these  decisions.  The  cases  clearly 
recognize  the  power  of  school  officials  to  deal  with 
unprotected  and  substantially  disruptive  expression. 
School  officials  need  only  be  aware  that  the  power  to 
preserve  order  in  the  educational  process  must  be 
exercised  within  constitutional  limits.  The  funda- 
mental freedoms  that  Tinker  declared  students  carry 
with  them  into  school  must  be  protected  by  school 
officials  and  not  extinguished  unless  the  officials 
can  show  circumstances  that  leave  them  no  other 
practical  alternative.39  As  the  Supreme  Court  stated 
in  1967: 

The  vigilant  protection  of  constitutional  freedoms 
is  nowhere  more  vital  than  in  the  community  of 
American  schools  ....  The  classroom  is  peculiar- 
ly "the  market  place  of  ideas."  The  Nation's  fu- 
ture depends  upon  leaders  trained  through  wide 
exposure  to  that  robust  exchange  of  ideas  which 
discovers  truth  "out  of  a  multitude  of  tongues 
[rather]  than  through  any  kind  of  authoritative  se- 
lection."40 


39.  See     Butts  v.  Dallas  Ind.  Sch.  Dist.,  436  F.2d  728, 
732  (5th  Cir.  1971). 

40.  Keyishian   v.   Board  of  Regents,  385  U.S.   589,  603 
(1967). 


CORPORAL   PUNISHMENT: 
NEW  DECISIONS  LIMITING  ITS  USE* 

Most  states,  including  North  Carolina,  permit  the 
use  of  corporal  punishment  in  the  public  school  sys- 
tem. The  North  Carolina  statutes,  G.S.  115-146,  pro- 
vides that  public  school  officials  "may  use  reasonable 
force  in  the  exercise  of  lawful  authority  to  restrain  or 
correct  pupils  and  maintain  order."  It  further  provides 
that  "[n]o  county  or  city  board  of  education  or  dis- 
trict committee  shall  promulgate  or  continue  in  effect 
a  rule,  regulation  or  bylaw  which  prohibits  the  use  of 


*In  a  recent  state  district  court  case  in  Greensboro,  North 
Carolina,  the  judge  dismissed  a  criminal  assault  charge 
against  a  public  school  teacher  who  had  paddled  a  sixth 
grade  student.  Although  there  was  evidence  that  the  teach- 
er had  acted  in  anger,  the  court  ruled  that  "anger  is  not 
malice,"  a  necessary  element  for  conviction  of  criminal 
assault. 


such  force  as  is  specified  in  this  section."  With  in- 
creasing frequency  students  and  their  parents  are  at-  ( 
tacking  the  use  of  corporal  punishment  in  the  schools. 
In  the  North  Carolina  General  Assembly  an  unsuc- 
cessful effort  was  launched  in  1974  to  abolish  the  use 
of  corporal  punishment.  More  recently  a  suit  filed  in 
state  court  is  seeking  $60,000  in  damages  for  alleged 
injury  of  a  student  attributable  to  a  spanking  admin- 
istered by  an  elementary  school  teacher. 

Although  I  know  of  no  court  decision  declaring  the 
use  of  corporal  punishment  in  the  public  schools  to  be 
unconstitutional  per  se,  three  recent  federal  court  de- 
cisions state  that  a  school  system's  administration  of 
corporal  punishment  may  violate  the  Eighth  Amend- 
ment's prohibition  of  cruel  and  unusual  punishment 
and  thereby  subject  school  officials  to  civil  and  even 
criminal  liability.  These  three  cases  are  digested 
below  to  illustrate  the  possible  pitfalls  for  school 
administrators  and  teachers  who  use  corporal  punish- 


Ingraham  v.  Wright,  498  F.2d  248  (5th  Cir.  1974). 

Facts.  The  plaintiffs  challenged  the  constitutional 
validity  of  a  school  board  policy  authorizing  the  use 
of  corporal  punishment  in  the  Dade  County,  Florida, 
school  system,  the  sixth  largest  school  system  in  the 
United  States.  The  policy  permitted  corporal  punish- 
ment if  "administered  in  kindness  and  in  the  presence 
of  another  adult."  The  punishment  had  to  be  admin- 
istered on  the  buttocks  or  thighs  with  an  instrument 
not  likely  to  cause  physical  injury  to  the  child.  A 
maximum  of  five  strokes  could  be  administered  to 
elementary  students  and  seven  strokes  to  junior  and 
senior  high  school  students.  Before  using  corporal 
punishment,  the  teacher  was  required  to  confer  with 
the  principal  to  consider  the  "nature  of  the  miscon- 
duct" and  the  "seriousness  of  the  offense."  If  corporal 
punishment  was  used,  school  officials  were  required 
to  record  the  offenses  for  which  the  punishment  was 
given. 

The  testimony  of  teachers  and  students  indicated 
that  the  procedures  set  out  in  the  school  board's  pol- 
icy statement  were  not  uniformly  followed  in  the  coun- 
ty schools.  In  one  school,  Drew  Junior  High  School,  a 
much  more  severe  regimen  of  corporal  punishment  was 
administered.  Drew  students  testified  that  they  re- 
ceived frequent  and  harsh  paddlings  of  up  to  twenty 
strokes  for  minor  violations  of  school  rules  without 
either  an  explanation  as  to  what  behavior  resulted  in 
the  punishment  or  an  opportunity  to  explain  their  con- 
duct. Several  students  showed  medical  evidence  of  in- 
juries resulting  from  corporal  punishment.  The  plain- 
tiffs brought  this  action  seeking  actual  and  punitive 
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damages  from  the  county  superintendent,  the  principal, 
and  two  other  staff  members.  The  plaintiffs  further 
asked  the  court  to  declare  the  county  school  board's 
authorization  of  corporal  punishment  to  be  unconstitu- 
tional. 

Held.  The  Fifth  Circuit  Court  of  Appeals  found 
that  the  county  superintendent  and  the  officials  at 
Drew  Junior  High  School  in  their  individual  capacities 
were  amenable  to  suit  under  §1983  of  the  1871  Civil 
Rights  Act.  The  Court  also  directed  the  district  court 
on  remand  to  allow  the  plaintiffs  to  amend  their  suit  to 
add  the  individual  members  of  the  Dade  County  School 
Board  as  defendants. 

The  use  of  corporal  punishment  in  elementary  and 
secondary  schools  was  not  found  to  be  a  violation 
per  se  of  the  Eighth  Amendment.  The  court  said  that 
corporal  punishment  that  was  neither  "excessive"  nor 
"degrading  to  the  dignity"  of  school  children  did  not 
violate  the  Eighth  Amendment.  The  corporal  punish- 
ment policy  adopted  by  the  school  board  was  within 
these  permissible  bounds.  However,  the  court  con- 
cluded that  the  way  the  policy  was  administered  pro- 
vided a  basis  for  finding  an  Eighth  Amendment  vio- 
lation: 

Taking  into  consideration  the  age  of  the  indivi- 
duals, the  nature  of  misconduct  involved,  the  risk 
of  physical  and  psychological  damage,  and  the 
availability  of  alternative  disciplinary  measures, 
we  conclude  that  the  system  of  punishment  at 
Drew  was  "excessive"  in  a  constitutional  sense. 
The  severity  of  the  paddlings  and  the  system  of 
paddling  at  Drew,  generally,  violated  the  Eighth 
Amendment  requirement  that  punishment  not  be 
greatly  disproportionate  to  the  offenses  charged. 
Our  review  of  the  evidence  has  further  convinced 
us  that  the  punishment  administered  at  Drew  was 
degrading  to  the  children  at  that  institution. 

The  court  also  found  that  the  system  of  corporal 
punishment  administered  at  Drew  violated  the  due 
process  requirements  of  the  Fourteenth  Amendment: 
the  system  gave  the  student  neither  notice  of  the  of- 
fense committed  nor  an  opportunity  to  explain  his  acts. 
Although  due  process  does  not  require  the  "full  pano- 
ply of  procedures  associated  with  judicial  process"  in 
deciding  whether  to  use  corporal  punishment,  the  pro- 
cedure followed  must  meet  the  requirements  of  "funda- 
mental fairness."  These  include  telling  the  student 
what  he  has  done  to  merit  punishment;  making  sure 
that  he  knew  of  the  rule  he  violated;  making  sufficient 
inquiry  to  insure  that  the  student  is  guilty  of  the  mis- 
conduct charged;  and  giving  him  an  opportunity  to  ex- 
plain his  actions,  including  the  right  to  present  wit- 
nesses and  question  his  accuser.    The  court  pointed 


out  that  "fundamental  fairness"  can  be  provided  by 
informal  procedures  and  that  the  Dade  County  regu- 
lation on  its  face  met  these  requirements.  The  appli- 
cation of  the  policy  at  Drew,  however,  went  beyond 
legitimate  bounds. 

Finally,  the  court  declined  to  rule  on  the  plaintiffs* 
allegation  that  the  use  of  corporal  punishment  uncon- 
stitutionally infringes  a  parent's  right  to  prohibit  the 
school's  use  of  such  means  and  the  child's  right  to 
privacy.  On  remand,  the  district  court  was  directed  to 
study  these  issues  in  light  of  recent  Supreme  Court 
decisions  relating  to  the  parent-child  relationship  and 
the  right  to  privacy. 


Bramlet  v.  Wilson,  495  F.2d  714  (8th  Cir.  1974). 

Facts  The  plaintiffs,  three  minor  children  and 
their  mother,  sued  the  superintendent  and  the  school 
board  members  of  the  Gentry,  Arkansas,  public  schools 
on  the  basis  that  corporal  punishment  as  administered 
by  the  school  violated  their  Eighth  and  Fourteenth 
Amendment  rights.  Specifically  the  plaintiffs  alleged 
that  the  corporal  punishment  inflicted  was  severe  and 
excessive,  amounting  to  cruel  and  unusual  punishment 
and  was  administered  without  due  process. 

Arkansas  permits  the  use  of  corporal  punishment 
by  public  school  teachers  but  limits  its  use  "to  such 
punishment  as  is  reasonable  in  light  of  physical  char- 
acteristics of  the  student  and  the  nature  of  the  stu- 
dent's offense...."  The  federal  district  court  dis- 
missed the  action  for  failure  to  state  a  claim  upon 
which  relief  could  be  granted.  The  plaintiffs  appealed 
to  the  Eighth  Circuit  Court  of  Appeals. 

Held:  The  court  of  appeals  reversed.  First,  it 
found  that  the  superintendent  and  the  school  board 
members,  in  their  individual  capacities,  were  subj  ect 
to  suit  under  §  1983.  Recent  Supreme  Court  decisions 
that  a  municipal  corporation  cannot  be  sued  under 
§  1983  did  not  impair  the  maintenance  of  this  suit 
against  individual  school  board  members,  the  court 
said.  Second,  the  court  concluded  that  a  finding  by 
the  court  that  corporal  punishment  is  unconstitutional 
per  se  was  not  necessary  for  the  suit  to  be  maintained. 
The  plaintiffs  had  alleged  past  infliction  and  future 
threat  of  corporal  punishment  characterized  by  "exces- 
sive force"  resulting  in  "severe  physical  damage  to 
students."  The  court  found  that  these  allegations,  if 
proved,  were  sufficient  to  sustain  a  finding  of  uncon- 
stitutional violation  of  the  Eighth  Amendment's  pro- 
hibition of  cruel  and  unusual  punishment.  The  case 
was  remanded  to  the  district  court  for  trial. 
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Mahanes  v.  Hall,  C.  A.  No.  304-73-R  (E.  D.  Va.. 
May  16,  1974). 

Judge  Robert  R.  Mehrige,  Jr.,  in  a  recent  unreported 
federal  district  court  decision,  awarded  a  student  $200 
in  damages  and  the  student's  mother  $10  in  damages 
in  their  suit  challenging  the  use  of  corporal  punish- 
ment in  the  Virginia  public  schools.  Judge  Mehrige 
found  that  while  the  Virginia  statute  authorizing  the 
use  of  corporal  punishment  did  not  on  its  face  violate 
the  Eighth  Amendment's  prohibition  of  cruel  and  un- 
usual punishment,  its  administration,  without  prior 
notice  and  a  fair  hearing,  denied  the  student's  right 
to  due  process  under  the  Fourteenth  Amendment.  In 
addition,  the  court  concluded  that  school  officials  had 
violated  the  mother's  parental  rights  by  failing  to 
obtain  her  consent  to  the  punishment. 

-George  T.  Rogister,  Ir. 


RECENT  COURT  CASES 

Procedural  Requirements  in  Short-term  Student  Sus- 
pensions: Goss  v.  Lopez,  43  U.S.L.W.  4181  (U.S. 
Jan.  21,  1975). 

Facts:  Nine  students  were  suspended  for  ten  days 
from  the  Columbus,  Ohio,  public  schools  without  a 
hearing.  The  students  challenged  the  constitutional- 
ity of  the  Ohio  statutes  that  authorized  principals  to 
impose  these  suspensions  without  a  hearing.  A  three- 
judge  federal  district  court  ruled  that  the  students 
had  been  denied  due  process  when  they  were  suspend- 
ed without  an  opportunity  to  present  their  side  of  the 
story  and  declared  the  Ohio  statute  to  be  unconstitu- 
tional. The  school  system  appealed  to  the  Supreme 
Court. 

Analysis  and  Holding:  The  school  made  two  prin- 
cipal arguments  against  the  district  court's  decision. 
The  first  was  that  there  is  no  constitutional  right  to  a 
free  public  education  and  therefore  no  constitutional 
protection  from  suspension  and  expulsion.  The  Su- 
preme Court  rejected  this  argument.  It  noted  that  the 
Fourteenth  Amendment  protects  citizens  from  state 
action  depriving  them  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and  that  in  the  suspension 
situation  two  student  interests  are  entitled  to  due 
process  protection.  The  first  is  the  "property"  inter- 
est in  a  public  education.  Ohio  is  not  constitutional- 
ly required  to  provide  a  free  public  education,  but  it 
has  chosen  to  do  so  and  has  required  its  children  to 


attend  school.  In  this  action  by  the  state,  the  chil- 
dren of  Ohio  acquired  a  property  right  protected  by  the 
Fourteenth  Amendment.  This  property  right  may  not 
be  taken  away  for  misconduct  without  adherence  to 
the  minimum  procedures  required  by  the  Due  Process 
Clause. 

The  second  student  interest  entitled  to  constitu- 
tional protection  is  a  "liberty"  interest.  Citing  ear- 
lier decisions  requiring  due  process  protection  "where 
a  person's  good  name,  reputation,  honor,  or  integrity 
is  at  stake  because  of  what  the  government  is  doing 
to  him,"  the  Court  concluded  that  suspensions  up  to 
ten  days  could  "seriously  damage  the  students'  stand- 
ing with  fellow  pupils  and  their  teachers  as  well  as 
interfere  with  later  opportunities  for  higher  education 
and  employment."  The  possibility  of  such  "serious 
damage"  to  the  students'  "liberty"  required  minimum 
due  process  protections. 

The  school  officials'  second  argument  was  that 
even  if  the  pupils  had  a  constitutionally  protected 
interest  in  education,  the  Due  Process  Clause  comes 
into  play  only  when  the  deprivation  of  a  protected 
interest  causes  "severe  detriment  or  grievous  loss." 
Suspensions  of  up  to  ten  days  were  said  to  be  neither 
"severe"  nor  "grievous."  The  Supreme  Court  rejected 
this  argument,  pointing  out  "that  as  long  as  a  property 
deprivation  is  not  de  minimis,  its  gravity  is  irrelevant  / 
to  the  question  whether  account  must  be  taken  of  the 
Due  Process  Clause."  The  Court  concluded:  "Nei- 
ther the  property  interest  in  educational  benefits  tem- 
porarily denied  nor  the  liberty  interest  in  reputation, 
which  is  also  implicated,  is  so  insubstantial  that 
suspensions  may  constitutionally  be  imposed  by  any 
procedure  the  school  chooses,  no  matter  how  arbi- 
trary." 

Having  determined  that  procedural  due  process 
must  be  accorded  a  student  before  he  is  suspended, 
the  Court  faced  the  difficult  problem  of  determining 
"what  process  is  due."  "At  the  very  minimum.  .  .  stu- 
dents facing  suspension  .  .  .  must  be  given  some  kind 
of  notice  and  afforded  some  kind  of  hearing."  The 
Court  attempted  to  balance  the  student's  interest  in 
avoiding  "unfair  and  mistaken  exclusion  from  the  edu- 
cational process"  with  the  schools'  recognized  inter- 
est in  using  suspension  as  a  means  to  maintain  es- 
sential discipline  and  order.  Noting  the  great  concern 
that  elaborate  hearing  proceedings  not  be  imposed  in 
every  suspension  case,  the  Court  likewise  noted  that 
"it  would  be  a  strange  disciplinary  system"  that  did 
not  provide  for  communication  between  the  discipli- 
narian and  the  student  to  insure  that  "an  injustice  is 
not  done."  The  Court  stated:  "We  do  not  believe  that 
school  authorities  must  be  totally  free  from  notice  and  \ 
hearing  requirements  if  their  schools  are  to  operate 
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with  acceptable  efficiency."  It  then  outlined  the 
minimum  procedures  required  by  the  Constitution's 
Due  Process  Clause  when  public  school  students  are 
suspended  for  ten  days  or  less: 

1.  The  student  must  be  given  oral  or  written  notice 
of  the  charges  against  him. 

2.  If  the  student  denies  the  charges,  he  must  be 
given  an  explanation  of  the  evidence  against 
him;  and 

3.  The  student  must  be  given  an  opportunity  to 
present  his  side  of  the  story. 

The  Court  did  not  require  any  "delay  between  the  time 
when  notice  is  given  and  the  time  of  the  hearing."  It 
pointed  out  that  in  the  majority  of  cases  these  require- 
ments would  be  satisfied  by  an  informal  discussion 
immediately  after  the  alleged  misconduct  occurs  in 
which  the  student  is  told  "what  he  is  accused  of  doing 
and  what  the  basis  of  the  accusation  is"  and  then  has 
the  opportunity  to  explain  his  "version  of  the  facts." 
This  procedure  is  necessary  even  when  the  discipli- 
narian witnessed  the  alleged  misconduct. 

The  Court  approved  an  exception  to  its  general 
rule  of  notice  and  hearing  before  suspension:  "Stu- 
dents whose  presence  poses  a  continuing  danger  to 
persons  or  property  or  an  ongoing  threat  of  disrupting 
the  academic  process  may  be  immediately  removed 
from  school."  In  these  cases,  notice  and  hearing 
should  follow  "as  soon  as  practicable." 

The  Court  also  noted  that  it  had  stopped  short  of 
requiring  even  "truncated  trial  type  procedures,"  and 
such  rights  as  representation  by  counsel,  confronta- 
tion and  cross-examination  of  witnesses  or  the  right 
to  call  witnesses  were  specifically  not  required.  Such 
procedures  could  overwhelm  school  administrators,  be 
too  costly  as  a  regular  disciplinary  tool,  and  destroy 
the  effectiveness  of  suspension  as  part  of  the  teach- 
ing process.  Thus  the  decision  leaves  discretion  in 
the  disciplinarian  to  determine  whether  the  circum- 
stances of  a  particular  case  call  for  more  formal  pro- 
cedures. 

The  Court  made  it  clear  that  its  opinion  applied 
only  to  short-term  suspensions  of  ten  days  or  less. 
"Longer  suspensions  or  expulsions  may  require  more 
formal  procedures.  Nor  do  we  put  aside  the  possibil- 
ity that  in  unusual  situations,  although  involving  only 
a  short  suspension,  something  more  than  the  rudimen- 
tary procedures  will  be  required." 

The    Court    affirmed    the    district    court    decision, 
declaring  the  suspensions  in  question  invalid  and  the 
Ohio  statute  unconstitutional. 

Dissent.  Justice  Powell,  in  an  opinion  concurred 
in  by  three  other  members  of  the  Court,  took  strong 
exception  to  the  result  reached  by  the  majority.  Jus- 
tice Powell  said  the  majority  decision  marked  a  sig- 


nificant intrusion  into  the  daily  operation  of  the 
nation's  state-operated  public  school  systems.  "No 
one  can  foresee  the  ultimate  frontiers  of  the  new 
'thicket'  the  Court  now  enters.  Today's  ruling  appears 
to  sweep  within  the  protected  interest  in  education  a 
magnitude  of  discretionary  decisions  in  the  education- 
al process."  Maintaining  that  the  majority  opinion 
calls  into  question  such  discretionary  decisions  as 
grading  a  student's  work,  passing  or  failing  a  student, 
requiring  completion  of  a  core  curriculum,  transferring 
students  to  other  schools,  or  placing  students  in 
"college-preparatory"  or  "vocational"  tracks,  the  dis- 
senters called  upon  the  majority  to  articulate  "a  ra- 
tional and  analytically  sound  distinction  between  the 
discretionary  decision  by  school  authorities  to  sus- 
pend a  pupil  for  a  brief  period,  and  the  types  of  dis- 
cretionary school  decisions  described  above,"  if  such 
a  distinction  exists.  If  not,  Justice  Powell  conclud- 
ed, the  "federal  courts  should  prepare  themselves  for 
a  vast  new  role  in  society." 

Conclusion.  The  Supreme  Court's  decision  has 
now  stated  as  a  matter  of  constitutional  law  what 
most  school  systems  have  already  been  doing.  As  the 
Court  notes,  the  minimum  requirements  it  has  now 
imposed  "are,  if  anything,  less  than  a  fair-minded 
school  principal  would  impose  on  himself  in  order  to 
avoid  unfair  suspensions."  If  this  is  true,  then  the 
Court  is  correct  that  these  minimum  requirements  "will 
provide  a  meaningful  hedge  against  erroneous  action" 
without  imposing  unnecessary  and  burdensome  formal- 
ities on  school  administrators. 


Individual  Liability  of  School  Board  Members  and  Ad- 
ministrators.* Wood  v.  Strickland,  43  U.S.L.W.  4293 
(U.S.  Feb.  25,  1975). 

Facts.  The  facts  in  this  case  are  not  complicated. 
Two  tenth-grade  girls  were  expelled  for  "spiking"  the 
punch  served  at  an  extracurricular  home  economics 
meeting  for  students  and  parents.  The  students  chal- 
lenged their  expulsion  in  federal  district  court,  al- 
leging that  the  actions  of  the  school  principal  and  the 
school  board  violated  their  constitutional  rights  to  due 
process.  Asserting  a  cause  of  action  under  Section 
1983,  the  students  sought  compensatory  and  punitive 
damages  against  the  individual  members  of  the  school 
board  and  two  school  administrators,  as  well  as  in- 
junctive relief. 

After  the  jury  failed  to  reach  a  verdict,  the  district 
court  declared  a  mistrial  and  directed  verdicts  in  favor 


*For  articles  analyzing  these  cases  and  the  availability  of 
liability  insurance  to  protect  school  officials,  see  the 
School  Law  Bulletin,  Vol    IV.  No.  4  (October  1973). 
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of  the  defendant  school  officials  "on  the  ground  that 
[they]  were  immune  from  damage  suits  absent  proof  of 
malice  in  the  sense  of  ill  will  towards  [the  students]." 
The  Court  of  Appeals  for  the  Eighth  Circuit  reversed 
the  district  court,  finding  a  violation  of  the  students' 
rights  to  "substantive  due  process,"  and  remanded  the 
case  for  a  new  trial  on  the  issue  of  damages.  The  ap- 
peals court  also  found  the  immunity  standard  articulat- 
ed by  the  district  court  to  be  erroneous.  It  ruled  that 
the  students  need  not  show  "specific  intent  to  harm 
wrongfully"  in  order  to  recover  damages;  they  need 
only  establish  "that  the  defendants  did  not,  in  light  of 
all  the  circumstances,  act  in  good  faith." 

Holding.  On  appeal  to  the  Supreme  Court,  the  board 
members  asserted  an  absolute  immunity  from  suit  under 
Section  1983.  Alternatively,  they  contended  that  at 
the  very  least  the  "specific  intent"  standard  of  the 
district  court  is  the  one  that  ought  to  be  applied  to 
school  officials.  The  Supreme  Court  rejected  these 
arguments.  It  found  that  common  law  tradition,  its 
prior  decisions,  and  strong  public  policy  reasons  "lead 
to  a  construction  of  Section  1983  extending  a  qualified 
good-faith  immunity  to  school  board  members  from  lia- 
bility for  damages  under  that  section."  This  qualified 
immunity  is  necessary  to  insure  that  school  officials 
who  act  in  good  faith  within  the  scope  of  their  duties 
will  not  be  intimidated  in  meeting  their  responsibili- 
ties.  The  Court  stated: 

The  imposition  of  monetary  costs  for  mistakes 
which  were  not  unreasonable  in  the  light  of  all  the 
circi'mstances  would  undoubtedly  deter  even  the 
most  conscientious  school  decisionmaker  from  ex- 
ercising his  judgment  independently,  forcefully, 
and  in  a  manner  best  serving  the  long-term  inter- 
est of  the  school  and  the  students. 

The  Court  expressed  fear  that  without  a  good-faith 
immunity,  the  best  qualified  candidates  would  not  seek 
to  serve  on  local  school  boards  because  of  the  likely 
prospect  of  "heavy  financial  burdens  upon  their  pri- 
vate resources."   The  Court  concluded: 

We  think  there  must  be  a  degree  of  immunity  if  the 
work  of  the  schools  is  to  go  forward;  and,  how- 
ever worded,  the  immunity  must  be  such  that  pub- 
lic school  officials  understand  that  action  taken 
in  the  good-faith  fulfillment  of  their  responsibili- 
ties and  within  the  bounds  of  reason  under  all  the 
circumstances  will  not  be  punished  and  that  they 
need  not  exercise  their  discretion  with  undue  ti- 
midity. 

Implicit  in  the  idea  that  officials  have  some  im- 
munity ...  for  their  acts,  is  a  recognition  that 
they  may  err.    The  concept  of  immunity  assumes 


this  and  goes  on  to  assume  that  it  is  better  to 
risk  some  error  and  possible  injury  from  such  error 
than  not  to  decide  or  act  at  all. 

School  board  members  "acting  sincerely  and  with  a 
belief  that  [they  are]  doing  right"  are  protected  by  this 
qualified,  good-faith  immunity  from  Section  1983  lia- 
bility. However,  "ignorance  or  disregard  of  settled, 
indisputable  law"  will  not  shield  school  officials  from 
personal  liability  for  acts  that  violate  students'  con- 
stitutional rights. 

To  be  entitled  to  [immunity]  ...  a  school  board 
member  .  .  .  must  be  held  to  a  standard  of  conduct 
based  not  only  on  permissible  intentions,  but  also 
on  knowledge  of  the  basic,  unquestioned  consti- 
tutional rights  of  his  charges.  .  .  .  Therefore,  in 
the  specific  context  of  school  discipline,  we  hold 
that  a  school  board  member  is  not  immune  from 
liability  for  damages  under  §  1983  if  he  knew  or 
reasonably  should  have  known  that  the  action  he 
took  within  his  sphere  of  official  responsibility 
would  violate  the  constitutional  rights  of  the  stu- 
dent affected,  or  if  he  took  the  action  with  the 
malicious  intention  to  cause  a  deprivation  of  con- 
stitutional rights  or  other  injury  to  the  student. 

"In  light  of  the  value  which  civil  rights  have  in  our 
system,"  the  Court  did  not  consider  the  burden  of  this 
standard  unwarranted  or  unfair.  School  board  members 
are  not  "charged  with  predicting  the  future  course  of 
constitutional  law."  The  Court  pointed  out  that  al- 
though school  board  members  do  not  enjoy  an  absolute 
immunity, 

[a]  compensatory  award  will  be  appropriate  only 
if  the  school  board  member  has  acted  with  such  an 
impermissible  motivation  or  with  such  disregard 
of  the  student's  clearly  established  constitutional 
rights  that  this  action  cannot  reasonably  be  char- 
acterized as  being  in  good  faith. 

The  Supreme  Court  also  reversed  the  court  of  ap- 
peals' finding  that  the  school  board  had  made  its  de- 
cision to  expel  the  girls  on  the  basis  of  no  evidence 
that  the  regulation  had  been  violated.  It  noted  that 
Section  1983  does  not  empower  federal  courts  to  reli- 
tigate  the  proper  construction  of  school  regulations, 
nor  was  it  "intended  to  be  a  vehicle  for  federal  court 
correction  of  errors  in  the  exercise  of  .  .  .  discretion 
[by  school  officials]  which  do  not  rise  to  the  level  of 
violations  of  specific  constitutional  guarantees." 

The  Supreme  Court  did  not  reach  the  issue  of  denial 
of  procedural  due  process,  finding  it  preferable  that 
the  court  of  appeals  initially  consider  the  issue  on 
remand. 
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Supreme  Court  Vacates  Distribution  Case.  Board  of 
School  Commissioners  v.  Jacobs,  43  U.S.L.W.  4238 
(U.S.  Feb.  18,  1975). 

The  United  States  Supreme  Court  has  vacated  as 
moot  the  recent  decision  of  the  Seventh  Circuit  Court 
of  Appeals  in  Jacobs  v.  Board  ol  School  Commis- 
sioners. The  court  of  appeals  had  declared  uncon- 
stitutional school  board  regulations  governing  the 
publication  and  distribution  of  nonschool  sponsored 
student  newspapers.  In  a  per  curiam  opinion,  the  Court 
noted  that  the  six  original  student-plaintiffs  had  grad- 
uated from  the  Indianapolis  school  system  and  that 
the  trial  court  had  not  properly  certified  the  suit  as  a 
class  action,  a  procedure  necessary  for  the  suit  to  be 
maintained  beyond  the  graduation  of  the  original  plain- 
tiffs. Thus  the  Court  found  that  the  case  was  moot 
and  ordered  the  lower  court  judgments  vacated.  The 
decision  left  standing  the  school  board  regulations 
governing  publication,  distribution,  sale  and  content 
of  student  newspapers.  Justice  Douglas  dissented, 
emphasizing  the  importance  of  the  underlying  issues 
in  the  Jacobs  case  and  the  potentially  chilling  effect 
on  students'  First  Amendment  rights  of  the  Court's 
narrow  and  procedurally  unnecessary  holding.  (See 
School  Law  Bulletin,  Vol.  V,  No.  3,  p.  6,  July,  1974, 
for  a  discussion  of  the  court  of  appeals  decision  in 
the  Jacobs  case.) 

Mandatory  Student  Fees  to  Subsidize  Student  Publi- 
cations Do  Not  Violate  Constitutional  Rights.  Arring- 
ton  v.  Taylor,  380  F.  Supp.  1348  (M.D.N. C.  1974). 

Facts:  Students  at  the  University  of  North  Carolina 
at  Chapel  Hill  are  required  to  pay  a  Student  Activities 
Fee.  Part  of  this  fee  ($54,000  in  1972-73)  is  appropri- 
ated by  the  student  legislature  to  support  the  publi- 
cation of  The  Daily  Tar  Heel,  the  campus  newspaper. 
In  addition  to  this  direct  financial  support,  the  univer- 
sity provides  the  paper  with  rent-free  office  space  and 
other  facilities. 

The  plaintiffs-students  in  good  standing  who  had 
paid  the  mandatory  Student  Activities  Fee-disagreed 
with  various  articles,  viewpoints,  and  endorsements 
printed  in  The  Daily  Tar  Heel  by  its  editorial  staff. 
They  brought  this  action  alleging  that  the  system  of 
mandatory  fees  and  other  university  financial  support 
for  the  student  newspaper  was  an  unconstitutional 
infringement  of  their  First  and  Fourteenth  Amendment 
rights. 

Holding:  The  federal  district  court  found  that  the 
plaintiffs  did  not  have  standing  to  bring  a  claim  for 
relief  on  the  basis  that  the  university's  system  of 


financing  The  Daily  Tar  Heel  amounted  to  unconsti- 
tutional censorship  of  the  student  newspaper.  They 
had  neither  alleged  nor  shown  evidence  of  such  an 
infringement  of  their  own  freedom  of  expression,  and 
they  could  not  assert  the  constitutional  rights  of 
others. 

As  students  required  to  pay  the  Student  Activities 
Fee,  part  of  which  is  used  to  subsidize  The  Daily  Tar 
Heel,  the  plaintiffs  did  have  standing  to  challenge  the 
mandatory  fee  system  as  a  violation  of  the  First  and 
Fourteenth  Amendments.  The  court  also  found  that 
the  plaintiffs,  as  state  taxpayers,  had  standing  to 
challenge  the  university's  use  of  public  funds  to  sup- 
port the  newspaper.  (It  also  found  that  proceeds  from 
mandatory  student  fees  were  used  to  finance  the  ex- 
pression of  ideas  through  means  other  than  publi- 
cations. The  visiting-speakers  program  is  one  such 
example.) 

In  challenging  the  mandatory  fee  schedule,  the 
plaintiffs  alleged  that  they  were  forced  to  financially 
support  The  Daily  Tar  Heel  although  it  advocated 
positions  and  supported  candidates  for  political  office 
that  were  contrary  to  their  own,  thereby  reducing  their 
economic  capacity  to  advocate  their  own  views.  The 
court  found,  however,  that  the  mandatory  fee  system 
only  slightly  lessened  the  plaintiffs'  capacity  to  advo- 
cate views  different  from  those  expressed  in  the  stu- 
dent paper.  Moreover,  the  court  concluded  that  The 
Daily  Tar  Heel  does  not  speak  for  the  entire  student 
body,  but  only  for  those  students  on  the  staff  during 
each. school  year.  The  Daily  Tar  Heel  provides  a 
forum  for  contrary  opinion  that  was  available  to  plain- 
tiffs and  other  students.  In  the  court's  opinion,  the 
funding  system  for  The  Daily  Tar  Heel  is  justified 
principally  because  the  newspaper  serves  several 
important  educational  purposes.  Complementing  the 
classroom  experience,  the  student  newspaper  exposes 
students  to  diverse  opinions,  offers  them  an  opportuni- 
ty to  express  their  own  views,  and  serves  as  an  in- 
formal but  important  journalistic  laboratory.  Thus  the 
court  concluded  that  the  collection  of  mandatory  fees 
to  fund  The  Daily  Tar  Heel  does  not  violate  plaintiffs' 
First  and  Fourteenth  Amendment  rights. 

The  court  also  rejected  the  plaintiffs'  argument  that 
use  of  public  funds  to  support  The  Daily  Tar  Heel  vio- 
lated their  First  Amendment  free  speech  and  free  press 
rights.  The  plaintiffs  contended  that  the  newspaper 
was  a  state  agency  and  that  the  First  Amendment  pre- 
vented the  state  from  advocating  particular  viewpoints. 
The  court  agreed  that  the  student  government  and  the 
paper  were  state  agencies  for  some  purposes  and  the 
editor  an  officer  of  the  university,  but  it  concluded 
that  in  adopting  and  expressing  particular  viewpoints, 
The  Daily  Tar  Heel  "acts  more  as  an  independent 
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newspaper."  The  funding  of  the  student  newspaper 
was  not  government  advocacy  but  merely  government 
subsidy  of  an  independent  forum.  The  court  pointed 
out  that  even  if  the  publication  of  the  student  news- 
paper could  be  classified  as  governmental  advocacy 
of  the  viewpoint  expressed  by  The  Daily  Tar  Heel 
staff,  the  First  Amendment  does  not  prohibit  govern- 
ment advocacy  of  particular  viewpoints  but  rather  pro- 
hibits governmental  limits  on  the  rights  of  individual 
citizens  to  advocate  their  viewpoints. 

Based  on  its  analysis  of  the  system  for  financing 
The  Daily  Tar  Heel,  the  court  concluded  that  the  uni- 
versity can  continue  to  impose  and  collect  student 
fees  and  to  authorize  the  use  of  these  funds  to  sup- 
port the  student  paper.  The  court  nevertheless  gra- 
tuitously observed  that  because  of  the  magnitude  of 
the  paper's  operation,  it  was  constrained  to  point  out 
advantages  of  independent  status  for  the  paper. 


Hearsay  Evidence  Is  Admissible  in  Student  Expulsion 
Hearing.  Boykins  v.  Fairfield  Board  ol  Education, 
492  F.2d  697  (5th  Cir.  1974). 

Facts:  Twenty-one  black  students  were  suspended 
by  an  Alabama  school  board  for  disrupting  school  by 
walking  out  of  their  classes  and  encouraging  other 
students  to  leave  class.  At  a  hearing  before  the  board 
of  education  to  decide  whether  they  should  be  rein- 
stated, all  eight  of  the  students  were  expelled  from 
school.  These  students  sought  relief  in  the  United 
States  District  Court,  complaining  that  the  suspen- 
sions were  based  on  hearsay  evidence  in  violation  of 
the  due  process  protections  of  the  Constitution,  that 
the  severity  of  the  punishment  was  unreasonable,  and 
that  the  discipline  was  racially  discriminatory.  The 
district  court  rejected  these  contentions,  and  the 
plaintiffs  appealed  to  the  Fifth  Circuit  Court  of  Ap- 
peals. 

Holding:  The  Fifth  Circuit  Court  affirmed  the  dis- 
trict court's  decision,  rejecting  the  basic  complaint 
that  hearsay  evidence  was  not  constitutionally  suf- 
ficient grounds  on  which  to  base  the  expulsion. 

The  court  recognized  that  the  evidence  was  pri- 
marily hearsay.  The  main  witness  at  the  hearing  had 
been  the  school  principal,  who  had  investigated  the 
charges  against  the  students.  Although  some  of  his 
testimony  was  based  on  firsthand  knowledge  or  school 
records  that  would  come  within  exceptions  to  the  hear- 
say rule,  most  of  it  consisted  of  statements  made  to 
him  by  teachers  during  the  inquiry.  Thus  much  of  the 
evidence  upon  which  the  expulsion  hinged  would  have 
been  inadmissible  hearsay  if  technical  rules  of  evi- 
dence were  applied. 


The  students  argued  that  the  school  expulsion  pro- 
cess should  be  analogous  to  the  termination  of  wel-  ( 
fare  benefits  or  the  revocation  of  parole  and  that  the 
more  technical  rules  of  evidence  that  are  required  in 
these  situations  should  be  extended  to  the  school  ex- 
pulsion procedure.  The  court  found  this  argument 
seductive,  but  it  reasoned  that  such  a  justification  for 
imposing  the  technical  rules  of  evidence  on  admini- 
strative hearings  conducted  by  laymen  was  but  a  step 
away  from  applying  the  strict  due  process  requirements 
of  criminal  trials  to  high  school  disciplinary  proces- 
ses.   This  the  court  refused  to  do. 

The  court  noted  that  "basic  fairness  and  integrity 
of  the  fact-finding  process"  are  the  criteria  for  judging 
the  constitutional  adequacy  of  the  disciplinary  hear- 
ing, and  it  declined  to  place  the  duty  of  applying 
common-law  rules  of  evidence  upon  a  board  of  laymen. 
It  rejected  the  analogy  of  student  discipline  to  parole 
revocation  or  termination  of  welfare  benefits  as  "sim- 
ply too  disparate  to  permit  an  uncritical  transfer  of 
specific  due  process  requirements  from  one  to  the 
other."  Recognizing  that  the  student  rights  at  stake 
in  a  school  disciplinary  hearing  are  important,  the 
court  ruled  that  a  fair  determination  of  those  rights 
could  be  based  upon  the  hearsay  evidence  of  school 
administrators  charged  with  the  duty  of  investigating 
disruptions.  | 

Examining  the  two  other  specific  complaints-the 
punishment  was  too  severe  and  the  discipline  racially 
based-the  court  found  insufficient  evidence  to  support 
either  contention. 

An  appeal  of  this  decision  is  now  pending  before 
the  United  States  Supreme  Court. 


ANNOUNCEMENT 

School  Board  Members'  Conference.  May  13  and 
14  at  the  Institute  of  Government.  This  annual 
conference  will  begin  at  10:30,  Tuesday  morn- 
ing, with  a  new  NSBA  film  on  school  board  deci- 
sion-making followed  by  a  discussion  led  by 
Professor  Bill  Self  of  the  UNC-CH  School  of 
Education.  At  noon  buses  will  take  the  group 
to  two  local  schools,  where  new  programs  in 
vocational  education,  the  open  classroom,  and  a 
satellite  feeding  program  can  be  observed.  After 
lunch  at  the  school,  the  group  will  return  to  the 
institute  for  the  afternoon  program. 

A  reception  and  dinner  will  be  held  on  Tues- 
day evening,  May  13.  Following  dinner,  Profes- 
sor William  Murphy  will  speak  on  Collective 
Bargaining  Prospects  for  North  Carolina  Schools. 


